[bookmark: _Toc525139836][bookmark: _GoBack]CLEARING MEMBER – CONSTITUENT (CUSTODIAL PARTICIPANT) AGREEMENT)
This Agreement is made at _______________this day of 20……… by and between:
…………………………………………………………….., a Company formed and registered under the Companies Act, 1956, having its Registered Office at …………………………………………….. (hereinafter referred to as the “Clearing Member”, which expression shall, unless repugnant to the context, or meaning thereof include its successors, legal representatives and permitted assigns)
AND
a / an Company / Association / Trust / Co-operative Society / Partnership	Firm / Resident Individual / duly formed and registered under the Act, having his / her / its Registered Office / Office / Place of Business / Residence at _____________________________________________ (hereinafter referred to as the “Constituent”, which expression shall, unless repugnant to the context or meaning thereof, include its successors, legal representatives and permitted assigns)
The Clearing Member and the Constituent shall wherever the context requires, be hereafter referred to individually as `Party’ and jointly as `Parties’.
WHEREAS
The Clearing Member is registered as a Professional Clearing Member (PCM) / Strategic Trading cum Clearing Member (STCM) of the National Commodity Clearing Ltd. (hereinafter referred to as the “NCCL”) which carries on the activities of clearing and settlement of deals (hereinafter referred to as “Deals”, “Trades”, “Contracts” and/ or “Transactions” interchangeably) executed on the trading platform of NCDEX or any other Exchange (hereinafter referred to as “Concerned Exchange”) for and on behalf of the Constituents.
The Constituent is desirous of effecting deals on the Concerned Exchange through one or more of the Trading Members (the term Trading Member shall include Trading Member (TM) / Trading Cum Clearing Member (TCM)/Strategic Trading Cum Clearing Member (STCM)) registered by the Concerned Exchange and wishes to avail of the clearing and settlement facilities offered by the Clearing Member of NCCL, subject to the Rules, Bye Laws, Regulations and terms and conditions of NCCL.
The Constituent has approached the Clearing Member and requested to undertake the clearing & settlement of his/her/its Deals and to discharge his / her / its duties and obligations towards NCCL on behalf of the Clearing Member and the Clearing Member has, in turn, agreed to clear & settle the trades done by the Constituent through one or more Trading Members of the Concerned Exchange, subject to and strictly in accordance with the provisions contained in the Rules, Bye Laws and Regulations of NCCL, the guidelines, conditions, process and circulars issued by NCCL from time to time and the terms and conditions contained herein.
Now, therefore, in consideration of the mutual understanding as set forth in this Agreement, the parties have agreed to the terms and conditions, as follows:
1. The Parties shall be bound by the terms and conditions contained in this Agreement, the Rules, Byelaws and Regulations of NCCL, the terms and conditions of NCCL, guidelines, circulars issued, and processes put in place by NCCL from time to time, the Securities Contracts (Regulation) Act of 1956, the Securities Exchange Board of India (SEBI) and any other Act, Law, Government / Statutory Body as may be applicable from time to time.
2. The Parties agree to get themselves registered with the SEBI, Goods and Services Tax (GST) and / or any other Government / Regulatory Authority(ies), as and when required and as may be applicable under relevant laws.
3. The Clearing Member hereby undertakes to maintain the details of the Constituent as mentioned in the Constituent Registration Form or any other information pertaining to the Constituent, in confidence and that it shall not disclose the same to any person / entity except as required by NCCL or as may be required by any Government / Statutory / Regulatory Body / Authority and any Court of Law.
4. The Clearing Member, however, shall be allowed to share the details of the Constituent as mentioned in the Constituent Registration Form or any other information pertaining to the Constituent with parties / entities other than as required under law, only with the express permission of the Constituent.
5. The Constituent shall not, either acting alone or in concert with others, directly or indirectly, hold and control excess number of permitted contracts as allowed from time to time by the Concerned Exchange or by SEBI.
6. The Constituent shall not exercise a long or short position where, acting alone or in concert with others, directly or indirectly, will have exercised in excess of the limit on quantity as may be fixed from time to time by the Concerned Exchange.
7. The Constituent shall deposit with the Clearing Member monies (cash and cash equivalents), securities or other assets and properties, which may be required to open and / or maintain the Constituent’s account.
8. The Constituent shall pay to the Clearing Member such amount(s) as an initial deposit (collateral / initial deposit) as decided by the Clearing Member, and in such form as may be approved by the Clearing Member up-front subject however to the requirements of NCCL, on or before creating a position in any contract. The Clearing Member shall reserve the mark up margin (commonly referred to as ‘haircut margin’) from the collateral, which shall not be utilized for margin requirements. The mark up margin shall be subject to such revision from time to time as may be decided by the Clearing Member or upon the directives of NCCL or SEBI. The Clearing Member shall have authority to demand and collect such additional margins, even though not imposed by NCCL, as the Clearing Member may deem necessary and the Constituent agrees to deposit additional collaterals to meet margin requirements in such form(s) as demanded / specified by the Clearing Member from time to time.
9. All monies (cash and cash equivalents), securities or other assets and properties, (including commodities, whether in physical or dematerialized form), which the Clearing Member may hold on behalf of the Constituent, shall be subject to a general lien for the discharge of the Constituent’s obligations.
10. The Constituent shall pay to the Clearing Member such amounts as may be required to be paid towards the daily mark to market settlement, final settlement and all other charges / dues / obligations as per the requirements of NCCL, at such intervals as may be mutually agreed upon or as may be required by NCCL or SEBI, as the case may be.
11. The Clearing Member shall be liable to pay to the Constituent any amount becoming due and receivable by the Constituent towards daily mark to market settlement, final settlement of permitted Contracts, premium settlement of permitted Option Contracts, exercise settlement of Option Contracts and such other settlement as per the requirements of NCCL and in accordance with the circulars/guidelines issued by NCCL in this regard from time to time.
12. The money deposited by each Constituent shall be kept in a separate account by the Clearing Member, distinct from his own account and the Clearing Member shall provide the details of margins collected for the trades executed by the Constituent to the Constituent, NCCL or SEBI as and when required.
13. The Clearing Member shall from time to time inform the Constituent about the exposure limits (including any increase or reduction in such limits) upto which open positions can be taken by the Constituent.
14. The Constituent agrees to pay to the Clearing Member, fees, charges, brokerages or commissions along with applicable taxes in respect of various services, which the Clearing Member provides and the Constituent avails, at such terms and intervals as mutually agreed from time to time.
15. The Clearing Member or any of its authorized representatives and NCCL and its officials or its authorized representatives shall have the right to inspect the books of accounts, records and documents, including computerized data of the Constituent for which the Clearing Member shall have free access to the premises occupied by the Constituent or by any other person on behalf of the Constituent.
16. The Clearing Member shall have the right and the authority to adjust the dues / obligations of the Constituent from the collaterals placed by the Constituent with the Clearing Member.
17. The Clearing Member shall confirm all trades executed on the same day the order is executed on the Concerned Exchange as per process in place. In the event of non-confirmation and / or rejection of the trade by Clearing Member, the Constituent shall be liable to pay forthwith, the applicable margin as required by the Trading Member through whom the deal has been executed and the Clearing Member shall not be responsible for any liability arising by virtue of such trade.
18. The Constituent agrees that the Constituent would be personally liable to settle all Contracts culminating in delivery and would be bound by Rules, Bye Laws and Regulations of NCCL and directions and circulars issued thereunder from time to time in that regard.
19. The Constituent will be responsible for providing information for the purposes of giving / taking delivery against his/her/its Net Open Position along-with information necessary for giving / taking delivery within stipulated period as specified by the Clearing Member and as may be prescribed by NCCL from time to time.
20. The Clearing Member’s responsibility shall be restricted only upto settlement of commodities in the Repository System or any other permitted delivery system. The Constituent shall be responsible for carrying out all the activities for deposit, transportation, warehousing, assaying, withdrawal and all other activities for giving / taking delivery of commodities. All the obligations and charges in relation to delivery settlement of commodities shall be borne by the Constituent. The Constituent will be bound to re-imburse all charges / fees etc. paid / settled by the Clearing Member, as and when demanded by the Clearing Member. The Constituent shall be responsible for all compliances required in law pertaining to deposit, storage and delivery of physical goods either directly or through its representative.
21. The Constituent shall co-ordinate with the Clearing Member to ensure that all requirements for giving / taking delivery are fulfilled in the time and manner as prescribed by NCCL and shall also ensure fulfilment of all requirements incidental to the giving/taking of delivery.  Constituent shall also ensure to comply with all statutory requirements laid down regarding Sale / Purchase of goods including payment of taxes, local levies and other statutory / regulatory charges as prescribed under applicable laws from time to time.
22. Constituent shall submit documents such as Invoices, concession forms or any other documents as required under the prevalent laws and forward the same to the Counter-party Constituent or any other Clearing Member of NCCL within stipulated period as specified by NCCL  from time to time
23. All penalties / charges, etc. levied by NCCL towards the non-compliance of delivery obligations and / or fulfillment of any documentation in relation to delivery process shall be borne by the Constituent and the Constituent shall be liable to reimburse these monies to the Clearing Member, in case the same have been settled by the Clearing Member.
24. Constituent shall be liable to pay such Taxes as applicable under the Tax Laws or any such other levy, as the case may be, as applicable from time to time. The Constituent will be solely responsible for complying with all the provisions and regulation of the Tax Laws as applicable from time to time. 
25. The Constituent irrevocably authorizes the Clearing Member, should the Clearing Member deem it necessary for its protection, to buy, sell, square-off, close out or in any way dispose off any part or all of the contracts / collaterals / commodities (whether in physical or electronic form) held by the Clearing Member on behalf of the Constituent.  The Constituent undertakes to indemnify (and keep indemnified) the Clearing Member, against all losses, financial or otherwise, and to reimburse all incidental expenses incurred by the Clearing Member in order to give effect to the above.
26. In the event of a default of the Clearing Member in payment of any dues to NCCL or to the Constituent or in the event of the Clearing Member being declared defaulter by NCCL, the Clearing Member agrees that Constituent's money shall not be utilized to meet the Clearing Member’s liabilities and, the Constituent’s positions shall be either transferred to another solvent Member or closed-out as per the provisions of the Rules, Byelaws and Regulations of NCCL. The losses, if any, caused to the Constituent because of such action would be recoverable by the Constituent from the Clearing Member.
27. In the event of failure of the Constituent to fulfill his / her / its obligations to the Clearing Member or NCCL, the Clearing Member shall be entitled to liquidate / square-off / close-out all or any of the Constituents’ positions without prejudice to the Clearing Member’s right to refer the matter to Arbitration. Any and all losses, financial or otherwise, and charges, fees, etc. on account of such liquidation / square-off / close-out shall be charged to and be borne by the Constituent. The Clearing Member would additionally have the right and authority to adjust / liquidate the collaterals placed by the Constituent to meet the liabilities / dues / obligations of the Constituent.
28. In the event of the death or insolvency of the Constituent or the Constituent otherwise becomes incapable of receiving and paying for or delivering or transferring commodities which the Constituent has ordered to be bought or sold,  the Clearing Member may close out the transaction of the Constituent and the Constituent or his / her legal representative shall be liable for any losses, costs, damages including statutory / regulatory charges, if any and be entitled to any surplus which may result there from.
29. The Constituent shall be entitled to receive reports / statements of mark to market settlement, final settlement or such other settlement, margin amounts, open positions and other obligations from the Clearing Member.
30. The Clearing Member and the Constituent shall settle the accounts on a periodical basis as may be mutually agreed between the Clearing Member and the Constituent or in accordance with the directions if any, issued by NCCL or SEBI, as the case may be.
31. This Agreement may be terminated by mutual consent or by either of the Parties giving at least one- month notice to the other. Such termination shall not have any effect on the transactions executed till the date of termination and the Parties shall enjoy same rights and shall have same obligations in respect of each of such transactions.
32. Any communication between the Clearing Member and the Constituent shall be in writing and shall be delivered in any one or more of the following ways :
a. an electronic mail or fax
b. delivering it by post
c. sending it by registered post
d. sending it under certificate of posting
e. sending it by express delivery post / courier services
f. affixing it in the door at the last known business or residential address
g. advertising it in at least once in any prominent daily newspaper.
33. No liability shall result to either Party for delay in performance or non- performance of the obligations under this Agreement caused and/or contributed to by any event of force majeure. For purposes of this Clause, "Force Majeure" means and includes wars, insurrections, revolution, fires, floods, epidemic, quarantine restrictions, declared general strikes in relevant industries, Act of God, Act of Governmental, Statutory, Regulatory or Legal authority and such other acts or events including but not limited to technology failures beyond the control of the non-performing Party. The Parties understand that the Clearing and Settlement of all trades and transactions done on the Concerned Exchange are subject to the Rules, Byelaws, Regulations, Terms & Conditions, instructions and directions framed/issued by NCCL  from time to time including any amendments or modifications thereof and shall be deemed to be and shall take effect as wholly made, entered into and to be performed for the purpose of giving effect to the provisions of the said Rules, Byelaws, Regulations, Terms & Conditions, instructions and directions. The Constituent confirms to have read and understood the Rules, Byelaws and Regulations Terms and Conditions currently in force and undertakes to keep himself/herself/itself updated on the same from time to time.
34. The Constituent acknowledges that all trades/transactions cleared and settled on the clearing and settlement system of NCCL for purchase and sale of commodities would be between the Constituents i.e. Buyers and Sellers inter-se and the Constituents would be personally liable to each other/counter party Constituent for the fulfilment of all obligations pertaining to the transactions/trades executed and cleared by them through their respective Trading/Clearing Members and that NCCL has only a limited role of facilitating the clearing and settlement thereof in accordance with the Rules, Byelaws, Regulations, Terms & Conditions, instructions and directions framed/issued by NCCL.
35. Neither Party shall be entitled to assign or otherwise transfer this agreement or any benefits, rights, obligations or interests herein, whether in whole or in part, to any other agency without the prior written consent of the other Party.
36. No forbearance, delay or indulgence by either Party in enforcing the provisions of this Agreement shall prejudice or restrict the rights of that Party nor shall any waiver of its rights operate as a waiver of any subsequent breach and no rights, powers, remedies herein conferred upon or reserved for either Party is exclusive of any other right, power or remedy available to that Party and each right, power or remedy shall be cumulative
37. All disputes, differences or questions arising out of or in relation to the Agreement including the interpretation of the terms contained herein with regard to the obligations, failure or breach thereof by any of the Parties and / or of any matter whatsoever arising out of the Agreement, shall in the first instance be resolved mutually by the Parties.
38. If the Parties fail to resolve the same mutually, then the same shall be referred to Arbitration in accordance with the Rules, Bye-Laws and Regulations of NCCL.
39. All Clearing and Settlement of deals are subject to the Rules, Bye-Laws and Regulations of NCCL, the circulars/guidelines issued by NCCL thereunder and directives of SEBI and shall be deemed to be and shall take effect as wholly made, entered into and to be performed in the city of Mumbai and the Parties to such trade shall be deemed to have submitted to the jurisdiction of the Courts in Mumbai for the purpose of giving effect to the provisions of the Rules, Bye-laws and Regulations, Circulars, Guidelines of NCCL and directives of SEBI.
40. This agreement shall be subject to the exclusive Jurisdiction of the Courts in Mumbai.
In WITNESS THEREOF, the parties to agreement have caused these presents to be executed as of the day and year first above written
SIGNED for and on behalf of Clearing Member:
By:
Signature:
Title:
Witness:

SIGNED for and on behalf of Constituent:
By:
Signature:
Title:
Witness:
(For Corporates)
The Common Seal of the Company was affixed pursuant to the Resolutions passed at the Meeting of the Board of Directors held on:



In the presence of:
· 
· 
· 
(Directors, who have subscribed their respective signatures hereto in token thereof) and countersigned by:
· 
(Being the person duly authorised in that behalf)
